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~ .. Federal Communications Commission
Washington, D.C. 20554

MAR 13 1998

The Honorable Judd Gregg
United States Senate
393 Russell Senate Office Building
Washington, D.C. 20510

Dear Senator Gregg:

Thank you for your letter dated January 20, 1998, on behalf of your constituents,
Timothy 1. Thompson of Rochester, New Hampshire, and Gossett McRae of Goffstown, New
Hampshire, concerning the placement and construction of facilities for the provision of
personal wireless services and radio and television broadcast services in their communities.
Your constituents' letter refer to issues being considered in three proceedings that are pending'
before the Commission. In MM Docket No. 97-182, the Commission has sought comments
on a Petition for Further Notice of Proposed Rule Making filed by the National Association
for 8roadcasters and the Association for Maximum Service Television. In this proceeding,
the petitioners ask the Commission to adopt a rule limiting the exercise of State and local
zoning authority with respect to broadcast transmission facilities in order to facilitate the rapid
build-out of digital television facilities, as required by the Commission's rules to fulfill
Congress' mandate. In WT Docket No. 97-192, the Commission has sought comment on
proposed procedures for reviewing requests for relief from State and local regulations that are
alleged to impermissibly regulate the siting of personal wireless service facilities based on the
environmental effects of radio frequency emissions, and related matters. Finally, in DA 96­
2140 and FCC 97-264, the Commission twice sought comments on a Petition for Declaratory
Ruling filed by the Cellular Telecommunications Industry Association seeking relief from
certain State and local moratoria that have been imposed on the siting of commercial mobile
radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your letter, your constituents' letters, as well as this response, will be placed in the
record of all three proceedings and will be given full consideration.
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At the same time, the Commission is actively pursuing initiatives that we hope will
render any Commission action limiting State and local authority unnecessary Commission
staff, working with the Commission's Local and State Government Advisory Committee, is
bringing together representatives of industry and municipal governments to discuss mutually
acceptable solutions to the challenges posed by facilities siting. Chairman Kennard has stated
that preemption of local zoning authority should be a remedy of last resort, and that the
Commission should not consider preemption until the possibilities for constructive dialogue
have been exhausted.

Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the two proceedings involving
personal wireless service facilities, is available on the Commission's internet site at http://
www.fcc.gov/wtb/siting.

Thank you for your inquiry.

Sincerely,

Steven E. Weingarten
Acting Chief, Commercial Wireless Division
Wireless Telecommunications Bureau
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OFFICES:
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.VIS. ~1"C::U l'..OUlUIWl, J.A:glluaUVC: lUlii1U

Federal Communications Commission
Room 808
1919 M Stxeet, N.W.
Washington, DC 20554

Dear Ms. Kombluh:

Enclosed are copies of the letters I sent you on November 17, 1997, regarding
constituents of mine, T1D\othy Thompson and Gossett McRae, concerning the
Federal Commtmications Commission's actions regarding local zoning of cellular,
radio, and television towers. This is an important concetn that warrants
consideration; as of this date, I have not yet received a response.

Your prompt attention to this matter would be 2I'eatly appreciated. Thank. you... ,. ,...".. .

again for your assistance.

JGljca
Enclosures
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October 30. 1997

Senator Judd Gre'l
n ..• _ .. __ n ... 1.. C'_;....
.................,..."¥ _ ••••- ..

Representative John Sununu
. r~r" _"'" 11 ~_ .. .,. ~nr"C' ,.,"'.,.."

Dear Senator Gregl. Senator Smith, and Representative Sununu:

We are writinl you about the Federal Communications Commislion and its attempts to preempt local
zoninl of cellular. radio and TV towers by maJdnI the FCC the "Federal Zoning Commission" for all
ceUular aeJepbone and broIdcat towers. Boch Coqreu and the courts have long recognized that zoning
iSoi"pecudariy"'tOC'at'1URlioii: "'P(etiiiin'iilGi'iiity"coiUCt-uiC-r'C~ -iiN"tliii i, LV ~LUV ,i,c",)....::v••" .. :,;..:,
violate the intent of ConareSl. the Constitution and principles of Federalism.

[0 the 1996 Telecommunic:arions Act. Co...... expressly reaffmned local zonina authoriry over cellular
towen. It told the FCC to stop all rulemakinp where the FCC was attempting to become a Federal
Zoning Commission for such towers. Despite this instruction from Congress. the FCC is now attempting
to preempt local zoning authority in three different rulemakings.

("'.11..1... '1''''....... - D ..Ai.tinft° rn"!r..u ""!,""'I..'y ~rvf!ft local 7.onina authoritv over cellular towers in
the 1996 Telecommunications Act with the sole exception that municipalities cannot reaulate the
radiation from cellular aDIeIIDII if it is within limill set by the FCC. The FCC is attempting to have "the
exception swallow the rule" by usina me limited authority Con,ress pve it over cellular tower radiation
to review and reverse any cellUlar zonina decision in the U.S. which it finda is "tainted" by radiation
concerns, even if the decision is otherwise perfectly pennilSible. In fact. the FCC is sayina it can
"second guess" what the true reasons for a municipality's decision are. need not be bound by the stated
reasons "vcn by a municipality and doesn't even have to wait until a local piaMlng decision is flnaj
before the FCC acts.
"""""a....... tW""'M t,eM','X'··' •••------J' ..... - .. - ··1 •

Some of our citizens are CODcemed about the radiation from cellular towers. We cannot prevent them
from mentioniDI their CODClml in a public hearinI. In its rulemakinl the FCC is saying that if any
citizen raises this issue thac thJI is sufficient basis for a cellular zoning decision to immediately be taken
over by the FCC and potentially reversed. even if the municipality expressly says it is not considering
such statemeru and the decision is completely valid on the other grounds. such as impact of the lower on
property values or aesthetics.

r ..lllliu Tn_... Mnrlltnri.' RI!IArf!ftlv. t.he FCC is DrODOlinll a rule bannina the moratoria that some
municipalities impose on cellular towers while they revise their zoning ordinances to accommodate the
increase in the numbers of these towers. Alain. this violates the Constitution and the directive from
Congress preventing the FCC from becoming a Federal Zoning Commission.
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Badjpl1V TOW-: The FCC's proposed rule on radio and TV towers is as bad. It sets an aniticiallimit
of 21 to 45 days for ~iciea to act on any local permit (enviroDmema1, buildiq permit, zoning or
other). Any permit request is -"--caI).....,.,. if the municipality doesn't act in this time
ttIiDi:"even II me appiu..iuu ia iu",uu...;~·", ":;;'::j' ~;::;~=£!:~J:~:. ......JVi th_ ~rr'c: nrnnn.t;ed rule
would preven! municipalities from consider.. the iIIIpICII such towen have on property ~abies, the
::mvlror.mcnt or QtlSthetics. Even safety requiremenl:s~ be overridden by the FCC! And al appt'.als of
zoaiDB and permit denials would go to the FCC, not to the local courts.

This proposal is ascoundina when broldcut towen are some of the tallest structures known to man -­
some over 2.000 feet tall. The FCC claims thIIlbeIe~ are needed to allow TV stalions to switch
to HiP DetiDidon Television quickly. But TIt, WGll SIJwt JOfU'NIl and trIde mqazines swe there is no
'¥'.Y..dIP_~'.IP'l,~"ln will~ the cumaI scbIduIe a.nyway, so there is no need to violate the
rights of municipaliues mertheG'res~1Oma 'iifa1imcuii i.iCMiiiu". _

These actions represent a power JTlb by the FCC to become the Fedenl Zoniq Commission for cellular
towen and broadcast towers. They violace die intenI of Conaraa, the Coastitution and principles of
.Federalism. This is particularly true given that the FCC is a single purpose agency, with no zoning
expertise. that never saw a tower it didn't like.

Please do three minas to scop the FCC: First, write new FCC Chairman William Kennard and FCC
~uliiaiu..iul_" :~.:-:;;: •.!!.::,:!:!.P.-l:":lo!p.:!!f.h_~J~tIllQla!~ tell~!hem to
stop this iIUrusion on local zoaiDa authority in (;ues WT 97-197. MM Docket 97-182 and'15"A-~2140;
secoad join in the "Dear Col"'" Letter" curreIfIy beinI prepared to go to the FCC from many
members of COftl1'lll; and third. oppoIe any e«on by Conp'ess to grant the FCC the power to act as a
"Fedenl Zonina Commisaion" and preempt local zoniDI authority.

The foIlnwinl people It I1IdcJMl nn8cipal~ an familiar wicb the FCC's proposed rules and
muDicip8l1tlel' objecdGIIIlO.-a: Barrie ToIriD It 1bI NIIionIl Leque of Cities t202-696-3194); Eilc=ell
Hugud at the N..... AIIociIdoa of TeIecomalUllicaliolw 0ftIc:en and Advilon (703-506-3275);
'Roben 4..ogeJ'.l· ~"·.<!C~· 'AeUAiiC~ ,.,. "_..:- r .._ • ....h .. IT ~1'" _ UlC "'..,... U UUI.- \~".".7 " uw. w ••••• __.". .

Conference of Mayors (202-293-7330); lUId Cberyl Maynard at the American Planning Association (202­
872-061l). Please feel free to call them if you have any questions.

Very truly youn,

~~~
'-../~ --.-
Timothy J. Thompson. Staff Planner

cc: See attached list.
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Senator John McCain
241 SROB
Wuhington, DC 20510-0303

Seaator Conrad Bums
187SooB .
~~~~.~~~Ht~~~

SeDatorKay Bailey Hutchison
283 SROB
Washington, DC 20510-4304

Seaator Slade Gorton
730SHOB

Seaator Dianne Feinstein
331 SHOB
Washington, DC 20510-0504

Represemative Tom Bliley
14flCllRQll
Wuhington, DC 20515-4607

R.eprelKatltive W. J. Tauzin
2183RHOB
WISbiDIfODt DC 20515·1803

RepI_.atative EdwIrcl J. Markey
1't33"mtm.,... ·~"'I ".,...A.&Ica.a..u."

Wubmatoa. DC 20515-2107

R.epreseutaUve JohnD. DinFU
2328RHOB
Wubington, DC 20515-2216

1) _ ........n,. 'D"h ....-....41....·_·r···---·· _. - _. --_.,.
123 CHOB
Washington, DC 20515-4606

Copy List

Representative James Moran
1214LHOB
Wahington. DC 20515-4608

Representative Bart Stupak
1410LHOB

!!!~~E£ ~~~~,~,:a201

RIpr--.tative Joe Barton
2264RHOB
Wuhinaton, DC 20515-4306

Ms. Blrrie TabiD
L.1Idve Counsel
"",_':__..1 T ............. ""'.,.,..:..:...
.. ................ "'--0-- -- ---_...
1301 PeDDSYIVlDia Ave, NW, 6th Floor
Washington, DC 20004

Ms. Eileen Hugprd
Executive Director
NATOA
1650 Tvsoas BoulCVlrd, Suite 200
McLean, VA 22102·3915

Mr. Robert Fo..l
AIIociate LeIislativeDirector
NIdmIIl Aaociatioa ofCouuties
4«) Fa. Street, NW, 8th Floor
W'shiDlfOn, DC 20001........ .......... ,....-J--
Mr. 1CaYiD McCarty
Assu.tExecutive Director
U.S. Coatinace ofMayors
1620 Eye S1net, 4th Floor
WasbiDgtoa, DC 20006

u. ","", MItYn"M
Government AtIiIirs CoontiDator
American Planning Association
1776 Massachusetts Ave. NW, 4th Floor
Washington, DC 20036
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Federal Communiations CoJ11D\ission
Room 808
1919 M Street. N.W.
Washington. DC 20554

Dear Ms. Kombluh:

Enclosed are copies of the letters I sent you on November 17, 1997, reguding
constituents of mine, T1D\othy Thompson and Gouett McRae, conc:cming the
Federal Communications Commission's actions regarding local zoning of cellular•

.. radio. and television towers. This is an important concern that warrants
consideration; as of this date, I have not yet received a response.

Your prompt attention to this matter would be ~atlv appreciated. Thank. you.... "" ~

again for your assistance.

u. ::>. ~enator
JG'ja
Enclosures
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October 30. 1997

Senator Judd Grell

Dear Senator Grea. Senator Smith. and Represemative Sununu:

1"1 __ ft_I. C'_.: ...
-... _ --
Representative John SUmlOO

,- ., ~ L r!"''''' __ 1 __ ,. ,. ", , "

We are writin& you about the Pederal COIIIIDUIIicatio Commiaaion and its attempts to preempc local
zonina of ceJlular. radio and TV towers by nBinI die PeC the "Peden1 ZOninl Commission" for all
ceJJular:= and broIdcuc towen. BoIb COIIIfW ancl the c:ourts haYeloRa rec:OInized tMt %Omng
ts.c:a"s*Ut1ar y"'t0Cal1UiiaiOii: 'Pre1ie""iiriifiIQiBfy"COfi.il:lUMfH:Cliii"''tcii i, LV "LUI' Lil~ ..:7Ul~ .. :.;..;.

violate the intent of Coqress. the Constitution aDd principles of Federalism.

(n.the 1996 TelecomlnuDicalio Act. eoaar- eKpnllly reaffirmed local zoniac audIoricy over c:eUular
toWeD. It told the FCC to stop all ru1emIkinp wIleR me FCC wu aaemptJlII to become a Federal
Zonin& Commillion for such towers. DeIpiIe mil inllruction from Coqress. the FCC is now auempcina
to preempt loc:a1 zonina authority in three different l'U1emakinp.

r.n..' .... "r.........., _ lhA;~· rnn!_ ~,,!,..~Iy !'ftI'N!f'VM 1nc:a11.aniu authoritv over ceUular towers in
the 1996 TeJec:omnnmicaIina Act witb die sole excepcion dill municiplJ_ cannot reaware the
radiation from cellulu IIIIenDII if it is within IUnics SIC by the FCC. The FCC is atteI'IIptU\l to have "the
exception swallow die rule" by uaina the limited aucbority Con,raa pve it over cellular tower radiation
to re-.:iew and reverse aD)' cellular zoninI deciIiaD in die U.S. wbicb it linda is ..tainfed.. by radiation
concerns. even if the decision is ocberwiIe perfecdy permilSible. In' fact. the FCC is saying it can
"second guess" what the tnIe reasons for a muaicipalily's c1ecisioD are. need DOl be bound by the stated
reasons given by a municipality and doeso't even have to wait until a loc:aJ p1anmna decision is tinaJ
before the FCC acta.'-"_'''fIN,.... H" .." .I·H···.·OP•••_. .~" _ •• - __ .. .
Some of our citizens are concerned abour die radillioa from cellular rowers. We cannor prevent !hem
from rnendoniDI their CODCeI8I in a public be.viDa. In ill NJemakinlIbc FCC is saYU1I that if any
citizen raises this issue tbM IhtI is sufficient bMis for a cellulu zoning decision to inunedialely be taken
over by the FCC aDd potemalJy revened. even if the municipality expressly says it is not considering
such Slalemencs and me decision is completely valid on the other grounds. such as impact of the tower on
property values or aesdaetic:s.

r ..nn'u Tn-... • Unrw,nri.· Rf!IMP.d~. the FCC is DI'OOOIimt a rWe bInnina the moratoria that some
municipalities impose on celluJar towen while rbey revise Ibeir zonina ordinanc:es to acc:ommodaIe the
increase in the numbers of these towers. Alain. this violatel the CoDllitution and the directive from
Congress preventing the FCC from becoming a Federal Zoning Commission.
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S"wry TQWIIJ: Tbe PCC's proposed N1c on. ndio ... TV towen is as bad. It sea an artificial limit
of 21 to 45 days tor~idea to act on lIlY local permit (enviroamellW, buiIdiDI permit, zonins or
adler). Any permit requaa ia ....,.., "..,. if the municipality doeIn't act in this time
tiiaD:-ewn II me .......iuu ia u..-•..,;..;..· :.;;.;:i· ~;:='--.t!:~.1:~:. •.~.M th", W'C"'c!"~ rule
woukl prevent ID1IDicipIItdeI from CODIiderlllltM... such towers bve OIl property values, the
Mtvuonmcat or:llllthcdct. Bven safety reepdmMaIs~ be overridden by tbe FCC! And al appeals of
zoaiDIlIId permit denials would 10 to the FCC, not to the Ioca1 courta.

Thia propoul is UIOUIIdiDI when broadcast towers are lOme of die tal1eIt strUCtUres known to man .•
some over 2.000 feet tall. The FCC ctaiml that .... c.bIftIeI are needed to allow TV sWions to switch
to HIP DeftDidaD T....quictIy. But 11w WGU S1:rHt Jol11ftJl and trade mapzina swe there is DO

".v....Jllp~.~rs will.. die curNM Icbedule 3JIYWIY, so there is no need to violate the
ripes of ltlUlIkipai~'iDdmett'~1Omaaii'"a1UTnrlliiU_~II'.. ._

TbeIe aetionI repraenr a power arab by die FCC to become die federal ZoniDa Commission for cellular
towen and broIdcaa towen. They vio" me Dam of Conpaa, the CODICitutioD and principles of
Federaliam. This is panic:ularty U'UC given tbaldle FCC is a single purpose agency, with no zoning
expertile, that never saw a tower it didn't like.

Pfeue do three lbiDp to SlOp the FCC: Fint, write new FCC Chairman William Kennard and FCC
- --" .. '-- ••••- ff 1,. 'C.... g uu. nlftft.T . . 11' .&.-"-Vt•...-__• _-. ,_...__._"••r.': -p.:...:.ZI'~ ·...".,.,...,-cs./J(7''''". ~M"'Mn riI&UU 1ft !!'L"u••mto
SlOp this iDcn:tIioIl 0Il1ocll mDiDI iuthority in <:aMI WT 91-197, MM Docket 9i.lirai:l't5"A...~214();
second join in the -Dear Col.... Lear" eurreIIIy beia& prcpan:d to 10 to the FCC from many
members ofCo.-: and tIdnl, oppme any eftbrt by Conaress co granl the FCC the power to ace as a
·Pederal ZoniaC CommiIIion" and pteempt local zonine authority.

The fotlnwial peopI8 at JIMkmal ......orauiwiaew are familiar with the FCC's proposed rules and
~. objecdoaI to tbeID: Barrie Tobia .. die NIIioaal Leape of Citiea (202-696-3194); Eikell
JIaqard at till N.... ~iIIioa01T~ Offtcen and AdviIon (703.506-3275);
~_w.- s...~·.:.~".~-K.'AMU..hi ".,~ .---........ , ....."' .•' •••:_ " ...,..._. "t t ..... IT c:
~UUlIli.-' r""'lIliN ~ UIC" ~ VI~~ \.u4 ""J-V~/t & ....... _ ••••• __ ." .

Conference of Mayors (202.293-7330); IDd C_ryl Maynard at the American Planning Association (202­
872-(611). Please feel free to call them if you have any questions.

cc: See attaebed list.
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